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to a temperature of 50 degrees Fahr-
enheit or lower, where dairy products
generally are placed and held for 30
days or more. Excluded are stocks in
refrigerated space maintained by
wholesalers, jobbers, distributors, and
chain stores; locker plants containing
individual lockers; and frozen food
processors whose inventories are
turned over more than once a month.

(2) Products required to be reported:

(i) Natural cheese, domestic and for-
eign made, including barrel and cheese
to be ©processed; American type
cheeses, (cheddar, Monterey, Colby,
etc.), including government owned
stocks; Swiss; other natural cheese
types (brick, mozzarella, Muenster,
Parmesan, etc.). Exclude processed
cheese.

(ii) Salted and unsalted butter, anhy-
drous milkfat (AMF), butter oil, in-
cluding government owned stocks.

(b) Dairy Products Report:

(1) Reporting universe: All manufac-
turing plants.

(2) Products required to be reported:

(i) Nonfat dry milk.

(ii) Dry whey.

§1170.11 Records.

Each person required to report infor-
mation to the Secretary shall main-
tain, and make available to the Sec-
retary, on request, original contracts,
agreements, receipts, and other records
associated with the sale or storage of
any dairy products during the 2-year
period beginning on the date of the cre-
ation of the records.

§1170.12 Confidential information.

Except as otherwise directed by the
Secretary or the Attorney General for
enforcement purposes, no officer, em-
ployee, or agent of the United States
shall make available to the public in-
formation, statistics, or documents ob-
tained from or submitted by any per-
son in compliance with the Dairy Prod-
uct Mandatory Reporting program
other than in a manner that ensures
that confidentiality is preserved re-
garding the identity of person, includ-
ing parties to a contract, and propri-
etary business information.

§1170.14

VERIFICATION AND ENFORCEMENT

§1170.13 Verification of reports.

For the purpose of assuring compli-
ance and verification, records and re-
ports required to be filed by manufac-
turers or other persons pursuant to sec-
tion 273(b)(1)(A)({1) of the Act, the Agri-
cultural Marketing Service, through
its duly authorized agents, shall have
access to any premises where applica-
ble records are maintained, where
dairy products are produced or stored,
and at any time during reasonable
business hours shall be permitted to in-
spect such manufacturer or person, and
any original contracts, agreements, re-
ceipts, and other records associated
with the sale of any dairy products.

§1170.14 Noncompliance procedures.

(a) When the Secretary becomes
aware that a manufacturer or person
may have willfully delayed reporting
of, or failed or refused to provide, accu-
rate information pursuant to section
273(b)(1)(A)(i) of the Act, the Secretary
may issue a cease and desist order.

(b) Prior to the issuance of a cease
and desist order, the Secretary shall
provide notice and an opportunity for
an informal hearing regarding the mat-
ter to the manufacturer or person in-
volved.

(c) The notice shall contain the fol-
lowing information:

(1) That the issuance of a cease and
desist order is being considered;

(2) That the reasons for the proposed
cease and desist order in terms suffi-
cient to put the person on notice of the
conduct or lack thereof upon which the
notice is based;

(3) That within 30 days after receipt
of the notice, the manufacturer or per-
son may submit, in person, in writing,
or through a representative, informa-
tion and argument in opposition to the
proposed cease and desist order; and

(4) That if no response to the notice
is received within the 30 days after re-
ceipt of the notice, that a cease and de-
sist order may be issued immediately.

(d) If a manufacturer or person re-
quests a hearing, the hearing should be
held at a location and time that is con-
venient to the parties concerned, if
possible. The hearing will be held be-
fore the Deputy Administrator, Dairy
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Programs, Agricultural Marketing
Service, or a designee. The manufac-
turer or person may be represented.
Witnesses may be called by either

party.
(e) The Deputy Administrator, Dairy
Programs, Agricultural Marketing

Service, or a designee will make a deci-
sion on the basis of all the information
in the administrative record, including
any submission made by the manufac-
turer or person. The decision of wheth-
er a cease and desist order should be
issued shall be made within 30 days
after receipt of any information and ar-
gument submitted by the manufacturer
or person. The cease and desist order
shall be final unless the affected manu-
facturer or person requests a reconsid-
eration of the order to the Adminis-
trator, Agricultural Marketing Serv-
ice, within 30 days after the date of the
issuance of the order.

§1170.15 Appeals.

If the cease and desist order is con-
firmed by the Administrator, Agricul-
tural Marketing Service, the manufac-
turer or person may appeal the order in
the appropriate United States District
Court not later than 30 days after the
date of the confirmation of the order.
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§1170.16 Enforcement.

(a) If a person subject to the Dairy
Product Mandatory Reporting program
fails to obey a cease and desist order
after the order has become final and
unappealable, or after the appropriate
United States district court has en-
tered a final judgment in favor of the
Administrator, Agricultural Marketing
Service, the United States may apply
to the appropriate United States dis-
trict court for enforcement of the
order.

(b) If the court determines that the
cease and desist order was lawfully
made and duly served and that the
manufacturer or person violated the
order, the court shall enforce the order.

(c) If the court finds that the manu-
facturer or person violated the cease
and desist order, the manufacturer or
person shall be subject to a civil pen-
alty of not more than the amount spec-
ified at §3.91(b)(1)(liv) of this title for
each offense.

[78 FR 34181, June 17, 2008, as amended at 75
FR 17561, Apr. 7, 2010]
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